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Creativity in the Shadow of the CASE Act: the Story of Quilts and Copyright

Elizabeth Townsend Gard 1

In the end, it all comes down to this: making something again is easy, making
something new is brave and making something personal is essential.2

- Tula Pink, artist, famous quilter and commercial fabric designer

Bisa Butler is not a quilter.  She is also not a photographer.  Nevertheless, her artistic
practice, which results in powerful portraits of African American men and women...is
indelibly rooted in both of these media.  Formally trained as a painter, Butler constructs
her work from an intricate array of textiles, choosing the needle as her paintbrush and
fabric in place of paint.3

- Michèle Wije, “Photograph and Quilt Making Transformed”

I. A Day at the Museum: Bisa Butler at the Art Institute

I am sitting on a bench in the Impressionist wing at the Art Institute of Chicago in front of that
painting with people in the rain with umbrellas. I am waiting to see the Bisa Bulter quilt show.
There are so many people waiting to see the last weekend of the Butler show that they have
started a virtual line.  To see quilts. By an African-American quilt artist.  It is amazing.  Eight
hours away there is a 50-year retrospective of the first major art show featuring quilts; it
reenacts the Whitney show that changed how we think about quilting.4 Between these two

4 "In 2021, the International Quilt Museum (IQM) at the University of Nebraska-Lincoln is celebrating the 50th anniversary of the
groundbreaking exhibition, Abstract Design in American Quilts. The 1971 exhibition, presented by the Whitney Museum of American
Art in New York City, was the first time a major New York art museum displayed historical quilts on walls more commonly used to
display modern art such as abstract expressionist paintings. The Exhibition is remembered as a pivotal moment in the intersecting
histories of art, craft, and design. The pieced antique quilts from the Jonathan Holstein and Gail van der Hoof Collection went on to
travel across the U.S., and to Europe and Japan. A last-minute addition to the Whitney’s summer schedule, Abstract Design in
American Quilts far exceeded the reach and impact its creators initially anticipated. In short, it became a cultural phenomenon,
attracting unexpectedly large and enthusiastic audiences, quickly selling out its catalog and garnering outsized praise from eminent
critics”. “A stunning revelation.”  --Hilton Kramer, New York Times art critic, July 3, 1971,
https://thequiltshow.com/blog/history/the-whitney-museum-of-arts-quilt-exhibition-at-50

3 Michèle Wije, “Photograph and Quilt Making Transformed” in Bisa Butler -- Portraits (Yale University Press, 2022).

2 Tula Pink, Tula Pink’s City Sampler: 100 Modern Quilt Blocks ( Interweave; Illustrated edition 2013)

1 John E. Koerner Endowed Professor of Law, Tulane University Law School.  This journey has been taken every step of the way with the
Quilting Army. You will hear their voices. They are brilliant, smart, funny, kind, and giving quilters. They have made this project  more than I
can imagine. Thanks also to Ricardo Gonzalez, who has strangely also been on this journey, including as Editor-in-Chief of our book series.  And
to Janice Sayas, who is willing to play.  Most of all to Fred Yen, who worked with me and encouraged thinking outside of the box. I think this
has been the hardest piece to write in a long time, a journey in its own right.  Thank you to the faculty whereI presented this work, including
University of Nebraska-Lincoln and DePaul University.   To Mary Fons, whose condo in Chicago gave me a place to concentrate and write.  To
Brian Frye, for the encouragement to think outside the box, and Kenny Crews, who is always my barometer, from my first published piece.
Thank you to the University of Nebraska-Lincoln law faculty for their comments and suggestions.  Research was conducted at the International
Quilt Museum in Nebraska, the Art Institute of Chicago in Illinois, the National Quilt Museum in Kentucky, among other places.
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shows tells the story of quilts and art, and course, for me, the underlying copyright story.  I
wonder what that painting is that I’m viewing.  You would know it if you saw it.

It’s Paris, A Rainy Day (1877) by Gustave Caillebotte (1848-1894).5 The Art Institute gift shop
carries everything imaginable with this image-- even umbrellas.  We know why.  For Bisa
Butler’s work, there is only an exhibition catalog, and I heard there were postcards but they
sold out.  We also know why.

This is an essay about quilting, and about copyright.  The intersection of these two worlds.
And also about creating and enforcing one’s rights associated with that creating.  What role
does copyright play in the creative process, and how might that be altered by the CASE Act?

5 Paris, A Rainy Day (1877) by Gustave Caillebotte (1848-1894), Art Institute of Chicago,
https://www.artic.edu/artworks/20684/paris-street-rainy-day.

https://www.artic.edu/artworks/20684/paris-street-rainy-day
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The guards keep directing people to different parts of the Impressionist wing.  There are a lot
of people here.  All wearing masks and looking at the paintings.  I’m excited to see how and
what they look at with the Bisa Butler quilts.  How many of the people in this wing are also
waiting?  So, my time comes faster than I think, but when I get there, the guard explains that
they are at 100% capacity and that it is likely not COVID safe.  To go as fast as I can.  I opt out
and ask when they think it will be less crowded.  They say wait till 5.  It is 3.

I finally get into the exhibit. Bisa Butler creates portraits -- huge portraits -- using stunning solid
colors for faces and hands, and her patterned fabric from Africa for the clothing.  A theme
based on Maya Angelou I Know Why the Caged Bird Sings runs through their work, depicting
African-Americans across two centuries.  There is no question there are art pieces.  They are
hanging on the walls of the Art Institute -- big banners outside advertise them.  Butler uses
layering and thread painting techniques.  It’s clear that she began with a photograph, an
underlying work, but we do not know how much she has changed it.  She created these works.
Did she think about copyright? About fair use? Did she get clearance for the photos she used?
Did she inquire as to the public domain status?  How much did the law impact on her choices as
an artist? And how protective will she be, if someone tries to reproduce the fabrics she has
created or create knock-offs of her work?  Butler is not the only to use photographs as a basis
for quilts, or to create portraitures.  She is not the only one to use the quilting process as part of
the story of the art being told.  Her work is stunning.  It is transcendent. It is so copyrighted.

II. What is Quilting?

Think of quilting like painting.  The word helps you understand the medium (fiber versus some
form of colorful liquid).  But it does not tell you much more.6 The Impressionist painting with
umbrellas is merely one painter in one style using specific techniques and types of paint.  So
too for quilting. Most simply, quilting is really two processes: the creation of a top (the quilt
top), and then quilted together usually with batting (in the middle) and the backing.

Quilts can be traditional (think repeating blocks or a sampler quilt), abstract, applique, or art,
to name only a few.  This describes the categories they fit into like Impressionism.  They can be
from a particular cultural group - Amish, Gee’s Bend, or Hawaiian, having specific categories.
And they can be made with different techniques.  Bisa Butler used raw applique as the main
technique.  All of these categories describe the top of the quilt.

The quilting can be done by hand (think of the big quilting hoops from days gone by), free
motion machine quilting (most common) or automated on a longarm (the latest thing).  Quilts

6 For a history of quilting, see Fabric of a Nation: American QUilt Stories, Museum of Modern Art (2021).
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can take months to make, or merely hours. They can be meant to be used (e.g. baby quilts),
cherished as family heirlooms, or hung on a wall.  It takes great time and skill to master
whatever form of quilting one chooses, and most quilters choose more than one. And there is a
high bar to investment -- machines, fabric, etc. -- making the hobby/obsession/profession
resource intensive. Quilting is both an art form and a craft, full of common tropes, techniques
and a common language.  It is historic and contemporary.7 That’s the romantic view of quilting.
Many art forms have such a romantic view.  Think about photographers, artists, or others.

What drew me to quilting was its rich tradition of common blocks, and passed on techniques.
When I started I didn’t realise that there were protest quilts, social justice quilts, modern quilts,
massive drives for charity quilts, and so much more.  That there was a whole industry behind
quilting supplying quilters with machines, thread, fabric, patterns, batting, and more. And that
there was a whole secondary world of quilt travel, competitive quilt shows, and always another
class to improve techniques.

The history of quilting is filled with stories and impressions of grandmothers quilting in prairie
cabins or other places.  In fact, the history is more complicated, and in many ways is the story
of industrialization on a number of levels.8 Quilting is not a form that is found a great deal in
the U.S. until we get industrialized cotton fabric and magazines that advertise weekly or
monthly quilt blocks.  But the lore itself is filled with “old time” stories that may or may not
have happened by newspaper writers who had a quilt column to fill every week, and amatur

8 See generally Roderick Kiracofe, The American Quilt: A History of Cloth and Comfort, 1750-1950 (Clakson Potter, 1993).

7 Traditional Quilts. This is probably what you think of when you think of quilting. Blocks repeating, or a sampler quilt.  Think Boisson
v. Banian, a case about an alphabet quilt.   These come in many forms and ways of construction from machine piecing to paper piecing
and foundation piecing.  There are a number of software programs that help design quilts using traditional blocks, including Electric
Quilt, QuiltPro, and QuiltSoft.  And many pattern makers make their bread and butter off of rehashing traditional patterns for
beginning quilters to purchase (and then get incredibly protective of their “original” designs).   Traditional quilting is plagued with
copyright questions.  At what point is something considered to have enough creativity to gain copyright protection?  Using one
common block repeating enough?  Is the selection, arrangement and coordination of how they are repeating?  Does it force us into a
novelty-like conversation?  If the basic traditional quilts are not protectable, then when is a pattern sufficiently original (the directions,
etc.) to be protected?  How does the system work, exactly? And when something does strike the community as original, how much of
a property right is given to that originality?  It is a community that is created in mimicking, copying, and reproducing the same quilts.
It’s part of the DNA.   So, when does that become infringement?  When is it naughty to copy and when is it permissible, and who
decides? Modern Quilts. Beginning around 2010, a movement that defined itself as sparse, black-and-white, elegant, and distinctly
“new” developed.  Modern quilting was born, but while looking at bit more hip, uses the same shapes, language and tools as
traditional quilting.  Copyright questions come to mind instantly:  will their works that are more like minimalist art be protected by
copyright?  At what point is their work protectable?  And how much is the idea the expression?  When does merger occur?  There are
certain motfis, scenes a faire and stock characters that we see in their work.  When does something originally expressive turn into
merely an idea?  Can we trace that occurrence? Protest quilting.  Many of you may have seen protest quilts — for Black Lives matter,
for other causes, and especially after the election of Trump.  These are a form of art quilts that sometimes use traditional elements but
often are a whole category by itself. Social Justice Sewing Academy, and Threads of Resistance are two examples. Art quilts.  These
come in every form imaginable, and are the backbone of the creative drive of the industry.  Where traditional and modern quilts often
appeal to beginners, many quilters move on to the more experimental spaces of art quilts.  And they are often stunning, amazing, and
not in any way designed to be snuggled under. There are many other kinds of quilting, and they are known for the technique that
creates them: applique, paper piecing, foundation piercing, improv, one block wonder, to know a few. Part of the joy is finding what
type of quilting you  most love to do. For my part, I’ve tried many things — again over 100 quilts, never the same style or technique.
That tells you how rich and varied quilting is.  It is part of its draw that everyone who quilts finds their place and the types of quilting
they like to do best.
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historians capturing the “history” and genealogy of quilts.9 Today, quilting stands in many
worlds -- from magazines to the Internet, from the Art Institute to the local 4-H club.  There are
national and local quilt shows, along with over eight quilt museums in the U.S.  Major
companies like Brother, Bernina, and Singer dominate the market of machines, along with
niche companies like Handiquilter, Juki, and others.  There are large and small companies,
many family run, and interesting, many that are multigenerational. And one university,
University of Nebraska-Lincoln, even has a Quilt Studies program.

This doesn’t even begin to describe the passion, personal investment and time each quilter
dedicates to not only the quilting, but building and stocking one’s studio with fabric, thread
and accessories, traveling to quilt shows, taking classes, joining guilds, making charity quilts
(we are a very giving community), and talking about quilting, whether with our online
Facebook friends (where there are small to huge communities) or the friends we make along
the way.  We often have supportive families.  We are often empty nesters, or moms with small
kids, quilting when they sleep.  We see quilting as our own time, and we take up “A Room of
One’s Own” - quilting is very space intensive, and we take as much space in our homes as we
can find.  We often become aggressive hobbyists and many start businesses that relate to
quilting in one way or another.   We come in all shapes and sizes, gender identities and
backgrounds.  We sew in many styles -- modern, traditional, improv, art, and with many
techniques - piecing, foundation, English paper piecing, and applique, to name a few.

Bisa Butler’s work lives within this world. And yet it also lives for a time at the Art Institute of
Chicago.

9 See, for example Ruby McKim, a newspaper writer for the Kansas City Star, and author of 101
Patchwork Blocks (1931). See http://www.mckimstudios.com/index.shtml

http://www.mckimstudios.com/index.shtml
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Bisa Butler fills about three rooms.10 They are large portraits, sometimes with one person and
other times with more than one.  They are beautiful.  They are deliberate.  They are filled with
images on the clothing.  There is meaning in the choices, and the exhibition catalog helps fill in
the story.  There is no doubt that the Bisa Butler show at the Art Institute will bring into focus
quilting portraitures and art quilts in the same way the abstract show in the Whitney
challenged our notions that quilts could be art.11

Bisa Butler is not the first to make portrait quilts.  It’s part of a larger movement, both
contemporary, and a historical tradition within the African -American quilters community
going back as far as Harriet Powers to  Faith Ringgold.  This contemporary practice in quilting is
interesting in that technology and use of underlying photographs bring into question fair use,
permission, orphan photographs, and the relationship of the artist and their craft to works
under copyright.

Quilters are often asking whether they can use an image in their quilts or quotes.  Many are
turning to using the full photographs, whether authorized or not, as part of the quilting
process. And many are not aware of copyright restrictions, fair use, or the public domain.
Licenses from Getty and other stock images do not make it clear whether artist’s use of the
work counts as part of a standard license.  And what counts as transformative is shifting.  If I
make a quilt under the old Warhold standard, what happens when that standard changes?

11 As included on the International Quilt Museum website,
https://www.internationalquiltmuseum.org/exhibition/adaq50.

10 The painting: Minneapolis Institute of Art; Promised gift on long-term loan from a private collection. Photo by
Margaret Fox. © Bisa Butler

https://www.internationalquiltmuseum.org/exhibition/adaq50
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From an interview, we find that Bisa Butler used both photographs from the Farm Security
Administration Database, taken around World War II of African Americans, and photographs of
anonymous African Americans from 1870-1910. 12 In both cases, the photographs are in the
public domain.  She also uses fabric from Ghana, Nigeria, and South Africa, as well as cottons,
wools, silks and velvets.  The portraits can take 100-2,000 hours to create.

As the CASE Act was intended to help photographs enforce their rights (and will have no
precedent, although the decisions I believe will be made public), how would Butler fare if they
use a photograph that is not in the public domain? How much should artists be aware of the
new threat to their work, or should they, like Butler, be using public domain images?

As I am writing this section, my kid who attends art school, calls to ask about using an image in
a piece they are creating, and whether they have to find only public domain images, and how
do they do that?  It turns out to be a photograph from 1915, but the label doesn’t indicate that
at all.  The struggle is real.

12 Grace Edquist, “Depth, History and Reverence: the Intricacies of Bisa Butler’s Quilted Portraits,’ March
3, 2020, Vogue, https://www.vogue.com/article/bisa-butler-artist-interview
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The Whitney show, now fifty years earlier, looks like much of what everyday quilters do.  They
used traditional quilt blocks to create abstract art, or at least what qualified as abstract to the
collectors Jonathan Hostein and Gail van der Hoof.  There were 61 quilts, and they were chosen
because they matched the aesthetic of modern non-objective paintings of the 1960s.  The
show was powerful.  Quilts were now art, and were popularized as an art form on the cusp of
the bicentennial (which would see a huge resurgence of crafts and quilting that would continue
to this day).13

Traditional patterns were included that had the feel of modern paintings.  What is interesting is
that it was the colors chosen that made them feel modern -- that is still true.  But the quilts
themselves, mostly from the 19th century, represented very traditional, core patterns that
form the backbone of quilting:  log cabin, nine-patch, sawtooth, crazy quilt, basket, strip
quilting, double Irish chain, square in a square, flying geese, baby’s block, roman square, to
name the most recognized blocks.14 Quilting has a strong tradition of naming blocks so that
we have a common language.  The quilts of the Whitney show were these kinds of quilts.

Traditional piecing usually consists of common quilting blocks put together, either in a
repeating fashion or as a sampler.   These are often named blocks.

14   https://www.internationalquiltmuseum.org/exhibition/adaq50
13 Add in critique of thet show here.
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Tula Pink, quoted at the beginning, published a modern day sampler book that has been a best
seller for almost a decade.  Barbara Brackman created an Encyclopedia of Pieced Quilt Patterns
with over 4000 named blocks, which is now also a software program at Electric Quilt, and is the
basis for the Brakman numbering system.  These are the kind of blocks used in the quilts at the
Whitney show.

So, in many ways, we have two paths (at least) of creativity to think through:  art quilts that
may use underlying works as references or sources, like the Bisa Butler quilt paintings; and
traditional block quilts (regardless of the style) and what level of creativity must be present to
gain copyright In each.

III. The Act of Creating: Boundaries of Copyright

Most artists and quilters do not continually think about copyright as they create.  But that’s
what I’ve been doing for four years now.  Butler found a way to obfuscate underlying copyright
concerns by using public domain images.  But there is more to the relationship of creating art
and copyright to explore.

Butler began working with textiles as a Masters student, and she taught in Newark public
schools for over a decade.  She probably had a quilting space like many of us -- fabric,
machines, and accessories.  And there she started to experiment.  Most of us are no where near
the artistry of Bulter, although you would be surprised at how much artistry is out there.  But
we do all engage in the art form, and we do that usually on own own in our quilt spaces -- a
dining room table, a child’s bedroom that has gone off to college, or a quilt “studio” usually the
basement or some part of the house that others do not travel.   For me, it is the upstairs dining
room of our converted duplex - right in the middle of everything.
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It’s about 10 pm.  The family is off somewhere else in the house.  I’m done with the work I need
to do, and I stumble up to bed, but have to pass the quilting studio.  And most nights, I detour
and stay a few hours.  I quilt and think about copyright as part of the process of creating works.
Idea/Expression and property boundaries  turn out to be the hardest  concept to understand in
the studio. When does an idea turn into an expression that is protectable, and how far does
that property right extend to wade off infringers?  How do you communicate what is
protectable and what is not to others who might want to make what you have just made? And
what happens when your idea is to borrow from a variety of patterns and techniques? How
much have you created a derivative work, and could it be seen as unauthorized?  What
happens then and how much do you need to alter to make it legitimately either its own work or
a derivative work?

1. Butler’s Work and Idea/Expression

Let’s go back to the Bisa Butler work.  The idea of taking a photograph and using fabric to paint
the contours is not protectable.  The idea of taking purple, pinks, and blue solid fabrics to use
as skin is also not protectable.  The idea of clothing having patterns but the skin being in solids
is not protectable. And when she creates the work, there is no doubt a copyrightable work has
been born.  Another artist comes along -- how much of what she has done can he take and
replicate?  What is the property right in her work?  What is the boundary of that property right?
But I’m not Bisa Butler.  I am a simple quilter, and the questions of copyright still arise.

Take, for instance, Lyric Kinard, who also works with the same
color palette and photographs to create portraitures.   She
actually teaches a course on creating fiber portraits.  She is
clearly not as careful about using copyrighted images as Butler
is.  She’s even advertising with them.  How do we understand
the use?  How are these portraits different from Butler's?
Where are the copyright boundaries?

Lyric actually teaches techniques to average everyday quilters
on how to create these portraits, including “placement and
proportions for making realistic shapes, what makes a photo

good to work with, how to trace a photo to make a pattern for applique, how to use apps to
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speed the pattern making process, and  tips for quilting human faces.”15 And Hollis Chatelain is
famous for her courses for fiber artists.

All of these examples use images not just as inspiration but as the underlying work on which
they build.

15 3rh Live Class Open Enrollment + Pioneer Quilt Guild, Lyric Montgomery Kinard,
https://workshops.lyrickinard.com/courses/BbhwF/splash?fbclid=IwAR3u7NoFsoLulpiXVMSdA7ZzxO8DS
UX7s-JMdrNuT8BG2rKdcjCJHK8YsQU (Last visited September 9, 2021).

https://workshops.lyrickinard.com/courses/BbhwF/splash?fbclid=IwAR3u7NoFsoLulpiXVMSdA7ZzxO8DSUX7s-JMdrNuT8BG2rKdcjCJHK8YsQU
https://workshops.lyrickinard.com/courses/BbhwF/splash?fbclid=IwAR3u7NoFsoLulpiXVMSdA7ZzxO8DSUX7s-JMdrNuT8BG2rKdcjCJHK8YsQU
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There is another quilter, Maria Shell, who is known for Improv quilting a particular way.  She
has won awards, and is very famous for this technique and look.  She wrote a book, teaching
people how to do what she does, and taught lessons, like Lyric to other quilters.  Then, one
year, at a major quilt show where you enter your quilts to be judged (and with prize money),
judges got submissions for quilts that used her style, and they could not tell if they were her
quilts (it is anonymous judging) or others from hre teaching and book.  This surprised and upset
her.  She felt like that crossed some “copyright” line.  But the quilters don’t see it that way.
They want to make what Maria makes, and then they think that it is their creation and they
should be able to enter it into a show, and it seems like that is true.

Other quilters who put out books want to stop others from reproducing images that do not
have patterns included.  They want to control the permissions given by the copyright holder,
and they get upset when they see versions of their non-patterned quilts out there. Still others
do give permission for a quilter to reproduce a quilt, and even put it in a show, but then quilters
get confused sometimes and don’t give attribution to the original author.  Finally, we see
quilters get confused: they bought the pattern; they made it with their own fabric choices, and
they think it is theirs somehow, that they do not need to credit the original author.  One even
put one of these in an art gallery, and then the art gallery found out, and cancelled their entire
show.  They unintentionally were passing off the pattern as their own, and still did not
understand what they had done wrong.   They didn’t understand they had created a derivative
work, that the underlying work was not theirs, and that they needed permission from the
original author and right of attribution on some level for the gallery.
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We come back to Bisa Butler's masterpieces.  The artistry and her choices in the selection,
arrangement and coordination of the materials and underlying public domain images is what is
copyrightable.  And we are in awe.  It is her version of the portraiture, not her techniques or
style that are hailed.  And we understand that as her popularity grows, so will others’ making
versions of what she does.  The question will be at what point are these new versions creeping
too close to Butler’s property rights, and how much will she enforce her copyrights.
Interestingly, at this moment, none of Butler’s works appear to be registered with the U.S.
Copyright Office,  not even the exhibition catalog.  One wonders if this oversight will change
with the upcoming Copyright Claims Board under the CASE Act.  Will artists recognize and
take advantage of the new system, or does enforcing copyright not actually enter into their
thinking?  One more layer to a complicated story.

2. Dots and Modicum of Creativity

The questions can be even more simple than that. While with Butler’s work, there is no
question she has created a copyrightable work.  Many times, it seems, that is where we should
begin the inquiry.   Let’s go back to the quilt studio.

I start with a set of fabrics -- all  solids -- and decide I want to use a particular shape or set of
shapes.  I’m exploring geometry and color. I take unprotectable shapes and unpredictable
colors and combine them into my own version of something.  At what point is what I create
enough for copyright protection?  Would a single color background with a single shape in a
different color  be enough?  The Compendium III tells us that a domino-like drawing (six circles
on two rows) is not enough to gain protection but a jumble of shapes is.  The first, purple one,
is, according to the Compendium, not protectable; the second one is.

What about this collection of circles by a fellow quilter, Misty-Anne Marigold.   Protectable?
What if she disclaimed the decorative quilting?
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And we know that the more circles, the more likely of protection.  What about this?

More likely various shapes of dots
would gain protection. And then
there is this dot-filled example
created by Ann Wasserman.  Under
the Compendium III, this versions
should have no trouble getting
through the Copyright Office.

Where does copyright fit in the process of creating, and when should I be creating something
that will meet a protectable standard of copyright?  And does it ever matter?  Should I change
what I’m doing to meet the standards of copyright?  Or do I merely create, but knowing in the
back of my mind that some of my creations will not be thought worthy enough for protection,
while others might not?  As a copyright scholar, I see this as the goal, right?  But should it be?
When does the artist actually need to care about the property right?   Could you be an artist
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whose works are never eligible for copyright?  Yes in so many ways.  So, what then is the
relationship between copyright and art?

I have an idea to make a quilt that is a traditional pattern.  A long known pattern called a
disappearing four patch.  I get a bit tired half way through and decide to do only half
disappearing/half regular four patches.  And I add unusual borders.  I’m very pleased  with my
creation.  I’ve taken something traditional and made it my own.  I’ve fixed my ever changing
idea into fabric.  What if I am not the first to create this, or that someone else thinks they were,
and they happen to hear about the CASE Act.  Will I have to defend myself (or better yet opt
out)?  I think about the records I might need to keep to prove when and how I created this very
simple quilt.  Copyright has never had to continue with little nuisances having teeth.  Maybe I
shouldn’t post what I’m doing, just in case.

3. Inventory Quilts and Boundaries of Idea/Expression

I have an idea to take 3” of every fabric I own and sew them together by color.  Actually, this
was someone else’s idea, but I changed it up a bit.  I changed the shape from hexagon to
square (out of laziness and efficiency).  At what point is mine an infringement of hers?  At what
point is the idea of an inventory quilt protectable?  And should what I do be altered by my
sense of what copyright expects from me?  How much can I copy someone else's work, idea or
technique?  I reach out to Jessica the Quilter, as she is known by, and ask for permission to
create my own, and also to have my Facebook group create their own as well.  She is flattered.
Did I need to do this?  I give her credit for the idea of an Inventory quilt.  Right of Attribution.
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The idea.  But where does copyright boundaries begin, and could the idea of an inventory quilt
have been infringement (or ripe for the CCB) without these steps?

Jessica’s using hexagons Mine using squares

Many times what quilters are doing is copying -- authorized sometimes, unauthorized in others.
We see something and we want to make it too.  That is what drives much of the creation.
Sometimes it is puzzling -- we get a kit and we make it exactly as we see it.  Sometimes it is a
technique.  Sometimes it is a Pinterest image.  But the whole industry is based on copying in
one way or another.   We have now many versions of the inventory quilt created by our
Facebook group.  Are these infringing or inspired by Jessica’s original?
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At what point is the idea of an inventory quilt transformed into non-infringing interpretation,
and moreover, how do you explain this to artists and quilters?  No one would look at Willow’s
color wheel and say, “Jessica’s inventory quilt”.  But what about the others?

4. First Sale Doctrine and Licensed Sports Fabrics

Catching  up on Facebook. “What about licensed fabric,” someone asks. Good question. I ask
the group about their experiences. Philipa C. commented, “I basically only use licensed fabrics.
I sell them at markets and on Etsy. I’ve had 2 lines suspended because of questions about
license but that’s 2 in 5 years. One was Minecraft fabric and Etsy got a complaint and they
suspended the listing and I was told to work it out with the complainant. I just left it. The
products sold at markets. The 2nd one was some Doctor Who fabric- same story. Same action
by me. I wasn’t sure how to combat the complaint even though other Doctor Qho fabric
products weren’t challenged in my shop and there was plenty of other products in same fabric
on Facebook...”

Should the licensors control my uses and preclude me from selling what I  create or  reselling
fabric?  I buy a Star Wars quilt kit (I did) and I make it for the Public Interest Student auction (I
did) and it fetches a mighty price (it did).  I donated it.  I paid for the kit.  I mixed my labor with
the directions given, and added a little bit more flair. Does this act of sewing  give me the right
-- first sale -- to do with it what I want?  I purchased Saints-themed fabric from my Local Quilt
Shop (LQS) to make masks during COVID-19.  I’ve paid retail for the fabric.  I sell the masks
online. (I actually didn’t).  What if I get pushback that it violated the license on the selvage of
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the fabric?  And here’s where there is a potential problem: the licensor seems to want to put
limits, and the question is who is in the right?  First sale or 106? How much control should a
licensor get, and is there gradation on that control?

Another quilter asks, “Can you put together one large circle, two smaller ones, and a bow,
making what looks like a Minnie Mouse figure?  Is that legal?  Can I sell it on Etsy?”  The
questions are always in this order.  These  are the kinds of questions I’ve also been asking
myself as well every night for four years.  I muse.  I sew.  I ponder. I reach out to the Facebook
group to see what they think and the experiences they have had.  And I finally give  up for the
night, turn off the machines and studio lights and go to bed.

A. An Approach to Copyright Through Martha Washinton

I’m working on a book about a kind of type of quilt called medallions, and my co-author and I
hit upon three quilts by Martha Washington over and over in books about medallion quilts.
One catches our eye.  We decide to investigate, and the Facebook group starts to make their
own version of the “Games with Martha” quilt.  In making their own versions, we get a nice
picture of the spectrum of infringement, and start to see it as a way to communicate key
copyright ideas to quilters. Let’s take a look.

The Original. From the early 1800s, the quilt is not protected by copyright.  Anyone can make
this version of the quilt, and we do.  The quilt is 102 inches square.  A big quilt.

Historical quilts are often used as inspiration, or even
reproduction.  Here we see common quilt blocks.
Can you find the square in a square? (Outside border)
The individual blocks are also not protected, and can
be used by any quilter.  And then the layout -- a
center, followed by alternating borders of pieced
borders and solid fabric borders, plus cornerstone
blocks is extremely common.

The takeaway?  This quilt is in the PD because it is
old; the blocks are not protected because they are
part of our common pool of source materials; the

layout is not protected because it does not have sufficient modicum of creativity.  Here is the
basic structure of the quilt.  This will never be protectable because of the age of this quilt.  And
there are 100s of 1000s of quilts out there that adds to this pool.  But how would other quilters
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know, or more importantly a judge, especially if the defendant is also unaware, as in a small
claims court without proper attorneys and an understanding of how the process works?  We’ll
discuss that more shortly.

Reproduction. A woman named Cecil is
commissioned by Mount Vernon to
reproduce the quilt as closely as possible to
the original -- hand piecing and all.  She isn’t
able to get exact matches for the fabrics but
it is close to perfect.  There might be a
modicum of creativity but it is not clear if it is
enough to gain protection.   Cecil’s measures
one inch larger.  Small changes like this

would likely not be creative enough. The goal is to reproduce it as carefully as possible. This
project takes Cecil months, and many arduous hours searching for just the right fabric.  She
painstakingly pieces the quilt by hand. All of that work, that sweat, is not protected by
copyright.
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Melanie’s Looser Replication version.  She too interprets the quilt, hers measures 80 inches
instead of 102. The basic pattern of the quilt - the selection, arrangement and coordination has
not changed.  The fabrics have a little bit, but the colors remind you of the original.  How does
copyright treat these changes? She also makes a pattern (directions).

ETG’s version (mine). I use Melanie’s directions and create one that is made from solids in
strange colors, with one of the original colors, yellow, harkening back to Martha’s.  Would
changing the color gain protection from the original? From Melanie’s?  Not according to the
Compendium.  And because I used Melanie’s math in creating my version, do I need permission
to use her pattern?  What is protectable from Melanie’s pattern?  What attribution should or
must I give her?

Joel’s version. She takes Melanie’s pattern and adds more detailed blocks to the cornerstones.
She has changed the pattern.  This seems like the first solid derivative work in the bunch.  I give
her a bundle of fabric, some directions and we work together on the color strategy, and
purchase the additional tools needed (paper pieces,which is a kind of hand sewing where you
wrap the fabric around pieces of cardboard and then sew them together, removing the
cardboard later). Am I a co-author of this derivative work?  Have I met the CCNV v. Reid
standards?  Or is this all Joel’s creation?

[put in Joels’ image]

My kid and I take the same group of fabric (a fat quarter bundle by Tula Pink) and we make our
own version.  Does ours have enough creativity?  We too are adding new elements, but not as
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much as Joel’s.  The orange corners are paper-pieced.   Notice we used the same black and
white borders, but ours are different in the fabric choices as well.

Joel’s version Our version

Other versions. Pat makes a version that is all creams. Wendy makes one in Mardi Gras
colors. Lisa makes a miniature one.  And more people make the pattern, some using Melanie’s
version and others making their own version.  They are all clearly based on Martha’s quilt.

Wendy’s Modern Version. Then Wendy creates another one that the Whitney show would
have loved.  It is still the Martha quilt, but it is now two colors, and most of the pattern has
been dropped out.  Wendy explains that it is meant to symbolize all of the death and loss
Martha suffered in her life.  There is no doubt this is a derivative of the original, and that it
holds a copyright for its creativity.   Can you see it?  It’s a quarter of the quilt.  You can faintly
see the blocks.
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What we learn: anyone can make a version of “Games with Martha,” and anyone can create a
pattern of it to sell or quilts to sell.  You can try to reproduce it or be inspired by it.  At what
point a derivative copyright attaches to a new version is likely when you add something or
change the pattern in a way that an ordinary observer would see the changes, and these
cannot be merely making the pattern a different color, size or color.  Wendy’s mourning quilt is
at the other end of the spectrum from Cecil’s, garnering its own full copyright for her life and
seventy years.

III.  Caselaw Guides the Everyday Quilter

There have actually been quite a few cases related to fabric and quilting.  What we learn is: 1) it
doesn’t take much to not be infringing; 2) even if you win, the courts may not grant much relief;
3) register your work; and 5) the courts are really for big disputes. Let’s take a look at a handful
of cases to see how they may be useful in guiding the quilter/crafter/artist in understand the
copyright boundaries created by the courts.



24

#1   Boisson  v. Banian: it doesn’t take much to be different

The Boisson case is used in a number of copyright casebooks, as an example of an infringement
analysis.  What it tells quilters is that 1) lawyers didn’t understand basic tropes in quilting and
got away with being Judi’s work was original; 2) it doesn’t take much to make something
different from at least this court’s perspective -- change the placement a bit and the colors, and
you are good to go.  (Far less than the circulating myth of change 10%). And finally, be careful
to litigate wisely, or you will be hit with fees for not settling, a warning to those who are suing.

Judi Boisson of American Country Quilts and Linens designed two Alphabet Quilts on a five by
six block grid; so too did Banian LTD. Boisson v. Banian, LTD, 273 F.3d 262 (2d Cir. 2001). Judi
had been in the quilt industry for 20 years. The quilts at issue were designed in 1991, and were
called “School Days.” There were two versions. The letters were hand drawn by Boisson, and
she selected and arranged the various colors and placement of the letters. She included a
copyright notice on the quilt, and she registered the quilts with the U.S. Copyright Office.
(These two actions are highly unusual.  Like photographers, most quilters do not put a
copyright notice on their quilts, nor do they register their works.  Even Bisa Butler has not
registered her quilts).

In 1991, Vijay Rao was an electrical engineer who decided to start selling quilts by importing
quilts from India and selling them through boutique stores and catalog companies. In 1991, he
ordered pre-made quilts and reordered the quilt in 1994 and 1995. Then, he voluntarily
withdrew the quilt from the market in 1998, when Boisson initialized the lawsuit. In 1997,
Boisson sued for copyright infringement, false designation of origin and unfair competition.
This is a story of a quilt, mass producing quilts, and another company importing pre-made
quilts from overseas.  Is this a story of a knock-off?  We still see these kinds of stories, especially
from more famous quilters all of the time -- an overseas company taking their patterns and
reproducing them, with either no or small alterations.  This may be an early version that.

Both quilts are standard alphabet quilts, with images to fill in spaces without letters.  Pretty
ordinary.  At the end of the trial, the district court dismissed all of Boisson’s claims, finding the
alphabet and the lettering are both in the public domain; and putting the alphabet into six rows
of five blocks each is not protectable, the color she chose was not protectable; and the
similarities between the two sets of quilts were only in the non-protectable items. So, no
infringement was found. Boisson appealed the decision.
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Judy’s Original

Vijay’s quilt “Green”
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Vijay’s quilt “Blue”

The Second Circuit reversed the trial court, and remanded it back to the trial court for further
considerations. The Appeals court found that while the trial court used the right test, it failed
to consider “the overall look and feel brought about by the creator’s arrangement of
unprotectable elements.” While the alphabet and the use of colors was not protectable,
Boisson’s selection, arrangement, and coordination of non-copyrightable elements were.
There had been access and the defendant did not dispute that there was actual copying.  The
court then did a substantial similarity analysis.

● Alphabet: The Appeals Court agreed that the alphabet is in the public domain.
● Layout of Alphabet. The district court found it in the public domain, but the Appeals

Court did not.  What is  interesting is how little it took for the Court of Appeals to
believe it was protectable.  “Therefore, if defendants want to contest this presumption,
they bear the burden of proving that this particular layout is not original.” The
defendant did not provide enough proof to show that the layout was in the public
domain. Absent evidence of copying, an author is entitled to copyright protection for
an independently produced original work despite its identical nature to a prior work,
because it is independent creation, and not novelty that is required. Judge Jerome
Frank said that an “ ‘author’ is entitled to a copyright if he independently contrived a
work completely identical with what went before.” 

What we learn here is if a work is registered, and you (the potential infringer) believe it is a
public domain pattern, you have to put together a good case of why it is, or otherwise the court
will presume that it meets the originality standard, and if registered with the Copyright Office,
that the registration is valid. “Absent evidence of copying, an author is entitled to copyright
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protection for an independently produced original work despite its identical nature to a prior
work, because it is independent creation, and not novelty that is required.” Boisson at 271.

Once the Appeals court had gone through the elements, they turned to their improper copying
analysis, or substantial similarity. The court turned to a fabric case, Folio Impressions v Byer, 937
F.2d 759 (2nd Cir. 1991). Folio Impressions concerns a fabric design with a rose that had been
registered with the U.S. Copyright Office, where the rose repeated in horizontal rows against
an ornate background. The Defendant contended that the design was not original or
substantially similar to the plaintiff’s. With the registration, the plaintiff was entitled to a
presumption of validity that the defendant would have to overcome. The Appeals court found
that the background had been copied from a public domain source, and so was not entitled to
protection. The court then turned to the arrangement of roses, which were placed in straight
lines. The court found enough creativity in the choice, although thin protection. The court
found the same to be true for Boisson’s quilts and so proceeded to the infringement analysis.
Enough creativity for copyright, but thin protection.

The general test is the “ordinary observer” test where “unless he set out to detect the
disparities, would be disposed to overlook them, and regard their aesthetic appear as the
same.” Boisson citing Folio Impressions. But in Folio Impressions, explains the court, the plaintiff
designer created fabric by using a public domain document without changing anything. So, the
Folio court found the need to have a “more discerning” observer in certain circumstances,
looking at the “total concept and feel” of the two works, but at the same time recognizing the
public domain elements. “In the present case, while use of the alphabet may not provide a
basis for infringement, we must compare defendants’ quilts and plaintiffs’ quilts on the basis of
the arrangement and shapes of the letters, the colors chosen to represent the letters and other
parts of the quilts, the quilting patterns, the particular icons chosen and their placement.” And
most of all, one should use common sense, says the court, in the comparison. The court then
turns to looking at the two sets of quilts.

Here is how the Appeals Court approached the question. Both Boisson and Banian quilts have
the same formation of the alphabet, with different icons filling in the last row. The court then
does a comparison letter by letter.

A: Both quilts: dark blue on light blue background
B: Both quilts: red on white
D: Both quilts: polka-dots on light blue background
F: Boisson’s is white on pink; Banian is pink on White
G: Both quilts: green background
H and L: Both quilts: blue on white background
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M: Both quilts: yellow on white
N: Both quilts: green on white
O: Both quilts: blue on polka-dot background
P: Both quilts: polka-dot on yellow background
Q: Both quilts: brown on light background
R: Both quilts: pink of grey/purple background
S: Both quilts: white on red background
T: Both quilts: blue on white background
U: Both quilts: gray on white background
V: Both quilts: white on gray background
W: Both quilts: pink on white background
X: Both quilts: purple on light background
Y: Both quilts: yellow on light background
Z: Both quilts: navy or black

Boisson also noted that Banian’s letters “J”, “M”, “N”, “P”, “R”, and “W” copied her unique way
of making the shapes. Note how carefully the court compares the two quilts. What the court is
trying to do is see if Banian actually copied from Boisson, and looks to each element to see.
The quilting was also the same, with both having diamond-shaped quilting within the blocks
and a “wavy” pattern in the plain white border that surrounded the blocks. They were all edged
with ⅜” green binding. When you do the step-by-step analysis, it becomes clear that there was
copying of the selection, arrangement, and coordination. The court thought so too: “We think
defendants’ quilts sufficiently similar to plaintiffs’ design as to demonstrate illegal copying. In
particular, the overwhelming similarities in color choices lean toward a finding of infringement.
Although the icons chosen for each quilt are different and defendants added a green
rectangular border around their rows of blocks, these differences are not sufficient to cause
even the “more discerning” observer to think the quilts are other than substantially similar in so
far as the protectable elements of plaintiffs’ quilts are concerned.” Not copying all of it doesn’t
relieve them of infringement.

The court then turned to the comparison 0f Boisson’s “School Days 1” and Bannian’s “ABC
Navy” version.  In this case, the court did not find infringement. The icons are splattered
throughout, instead of the last row. The color decisions are different. The quilting pattern was
now a “zig-zag” instead of a “wavy” design. The binding is also a different color. The court only
found infringement in one instance. It doesn’t take much for a work to not be infringing.
Seriously.

This case teaches quilters  another important lesson.  After the Appeals court found that there
was infringement for one of the quilts, the trial court was required to assess the request for
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damages, injunction and attorney’s fees and costs. Banian was not selling the infringing quilts
any longer. So, the court did not find a need for an injunction to have him stop selling the
quilts.  The court also  did not find Banian willful or innocent. The Defendant did have access to
Boisson’s catalogs and copyrighted designs, but that is not enough to establish willfulness, nor
enough to establish innocence. The court looked to Boisson’s profits, and did not see a
reduction in the value because of Banian’s version. Also, Banian did not mass market the quilts.
Instead, he sold only 153 of them for a profit of $3,306. He also withdrew them from the market
when he was faced with a lawsuit. The court also looked to Banian’s saved expenses in relying
on Boisson’s design. The court found that although Boisson claimed it took her a month to
design, large portions of the design were in the public domain, and no evidence that in
borrowing Boisson’s design that expenses were saved. The court looked at the materials used
to create the design--in this case Boisson used a pencil and tracing paper, along with labor. The
court decided to award an additional $1000 for labor and saved expenses by Banian. There was
no evidence that Boisson lost revenue. And because Banian had already ceased selling the
quilts, deterrence wasn’t needed either, but did add $500 as a deterrent measure. The total was
$4,806 in damages. Additionally, the court found Banian reasonable: he was just trying to sell
quilts and that the Second circuit only found one infringing quilt. Boisson’s settlement
demands of $175,000 made it impossible for Banian to bring the case to an end; Banian was not
objectively unreasonable. The court found no need for deterrence, as the defendant
repeatedly tried to settle the case. So, no attorney’s fees to Boisson.

The parties returned to court one more time in 2004 where both parties attempted to get an
award for costs. Boisson submitted a bill of $4,488.60 for costs, and Banian submitted a bill of
$8,889 plus attorneys’ fees in the amount of $84,907.   The court reviewed the history. The case
began in March 1997, and by July 1998, Banian had made a Rule 68 offer of judgment for
$12,000. The damages awarded to Boisson in 2003 was for $4,886. “This award was less
favorable than Defendant’s Rule 68 offer of judgment.” Boisson 2004. The Defendant litigated
in good faith, and when a settlement was proposed by Boisson, it was for $175,000, more than
willful infringement statutory damages.  Boisson can recover costs under Rule 54, but only up
until the point that the Rule 68 offer had been put on the table, which was July 10, 1998. As the
Banian’s Rule 68 motion to recover costs post-offer, the court denied the attorney’s fees
because these are covered by the Copyright Act, and were not rewarded as part of that. The
costs, however, after July 10, 1998 were awarded to Banian. Banian’s costs were $8,889.77.
Boisson, even though she partially won, had to pay $8,889.77 to Banian. In the end, I’m not
sure why Boisson pursued the claim. Banian stopped. She kept going. She likely felt that she
had the right to pursue the copyright claim, and that she would be compensated accordingly.
This is the case that gets taught in copyright casebooks.  For quilters, it  tells the story that it
takes very little  to not have an infringing work, and don’t pursue of case im excess.
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#2 We can both use public domain images,  just don’t copy how I use them

Tufenkian Import/Export Ventures v. Einstein Moomjy (339 F.3d 127, 2d Cir. 2003)
concerned “two textile designs, each of which combines with modifications, the “primary
border” and the “half field” of two unrelated public domain carpets…” The court explained,
“Viewed uncritically, the two designs at issue are substantially similar. For the defendant’s rug
to infringe upon the plaintiff’s design, however, the defendant's opposition must be
substantially similar to that which is original in the plaintiff’s expression.”

Plaintiff James Tufenkian took two public domain images and put them together, modifying
them in his computer. He used different components from the public domain images, and
added some bits of his own creation, including stick-figure animals and castle-like figures.
Defendant Bashian hired one of Tufenkian’s former employees to help him design a rug. This
was two years after Tukenkian’s work had been marketed. The design team was familiar with
Tukenkian’s rug, and Bashian admits some copying occurred. There were new elements, but
they were using the same public domain elements. The court found that “Tufenkian infused
[the Heriz design] with sufficient originality to support copyright protection, that Bashian
actually copied the Heriz, but that the result was not substantially similar to protected
expression in the Heriz.”

Just as in Boisson, the court was called on to separate what might be in the public domain from
creative expression protectable under copyright. The district court used the “total concept and
feel,” just as in Boisson, using the “more discerning observer” test from Boisson: substantial
similarity must exist among the protectable elements, and not the public domain elements.
The court factored out the public domain elements. The court did not find similarities on the
protectable items.

The Appeals court reviewed. The Appeals court begins with the principle: “all creative works
draw on the common wellspring that is the public domain.” What is interesting in the Appellate
case is the judge ponders what is scène à faire with regard to rug patterns and how much of
what the plaintiff changed is conventional. “Even the Herzi’s pairing of the Battillossi half-field
with the value-derived border was, arguably, a fairly simple exercise. One might contend that
the pairing is too minor to surmount even the low threshold for copyright protection, or else
conclude that it is protected only against very close copies.”

Let’s take this out to the world of quilting. Putting together blocks from our public domain may
not render much or any protection if we apply this case. But here we see the court looking to
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what the plaintiff did to the public domain images: “The plaintiff not only cropped and
elongated the Battillossi half-field, he also selectively eliminated numerous design motifs,
creating a more open, less busy aesthetic.” This is super important when thinking about
traditional blocks, and especially the modern quilt movement.

The court explains about the rugs: “Of course, mere simplification of an ornate public domain
carpet into a mass market knock-off may not be protectable. But the plaintiff's half-field
modification was not a uniform or homogeneous simplification akin to removing all serifs from
a font, blurring the petals on all flowers, or eliminating every third leaf on a stem. Rather, the
plaintiff seems to have engaged in a selective and particularized culling of a leaf here, a
complex of leaves and flowers there, and so forth. And close visual inspection of the two rugs
confirms that the Bromley precisely mimics the Heriz in nearly all of these choices.” This is
super important. Altering-- adding or deleting --materials from a public domain work may
create a new copyrightable work, but it does not change the status of the underlying work.

“This non-mechanical adaptation of individually unprotectable elements from the public
domain is precisely the type of “original selection” that the Supreme Court indicated was
protectable expression in Feist.” Therefore, the court found the defendant’s work infringing.
The defendant added materials. That did not matter. So, when we take images from the public
domain, delete and add additional creativity, we gain copyright in that version of the public
domain work. It doesn’t mean that others can’t use that public domain image, but they cannot
do what we did with that image.

#3  Even in a movie about quilts, the quilt maker is not valued

In Brown v. McCormick, 87 F. Supp. 2d 467 (D. Md. 2000), Universal Studios and Amblin’
Entertainment produced the film, How to Make an American Quilt in 1993. As part of the
preparation, Patricia McCormick, President of the Southern California Council of Quilt Guilds,
was hired to help with obtaining quilts for the filming. McCormick was charged with obtaining
an African-American story quilt for the film that was to be called “The Life Before,” and would
comprise a series of blocks depicting an African-American family’s history from life in Africa,
capture, transshipment, slavery, and emancipation. The first try by the studio art department
didn’t work. McCormick reached out to Barbara Brown. Patricia McCormick, was hired as a
technical consultant on the film, and part of her job was to find quilts to be used as props. The
script called for an African-American story quilt, which needed to have blocks that depicted the
chapters of a family’s history: “including life in Africa, capture and transshipment, slavery, and
emancipation.” McCormick found Barbara Brown to design it.
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Barbara Brown was an African-American quilter in her 40s at the time. She was also a lawyer. In
a New York Times article, it was reported that she was adding a civil rights section to the story
quilt for the film “because my story does not end with slavery.” She was also part of a
movement in the 1980s to make African American quilts and guilds more visible. McCormick
gave Brown the direction to create a quilt like Harriet Powers’ Bible Quilt, but not a duplicate of
the late 1800s quilt because it was so famous. Harriet Powers was an African American woman,
who was born a slave in 1837, had nine children, and became landowners after the Civil War.
She lived on a farm in Clarke County, Georgia, who made the Bible quilt in 1886, which she
exhibited at the Athens Cotton Fair that same year. Later, she would sell the quilt for $5 to
Jennie Smith, but not before explaining the meaning of each panel, which Jennie recorded.
Powers passed away in 1910. The quilt is now housed at the Museum of American History, and
is extremely famous.16

Brown had a contract to create 15 block patterns for $750 total. She was not hired to make the
quilt, “The Life Before.” “In the Movie, one of the quilters, Anna (played by Maya Angelou), was
an African-American who owned “The Life Before” quilt as a family heirloom.” (473) Brown
retained the copyright to the pattern. Universal was an authorized licensee to create two prop
quilts for the movie. Patrick McCormick and another quilter created the actual quilt.

Then, a second quilt design was required, “Where Love Resides,” with 16 blocks that “would
depict the Movie’s main pictorial themes.” (468-9) “In the movie, each woman in the quilting
circle contributed to “Where Love Resides” a block depicting her own life story.” (473) Instead
of contacting Brown again, McCormick designed the blocks herself, except for one: the
Marriage/Wedding Block. That was copied and altered from the Marriage Block from Brown’s
“The Life Before” quilt. The court explained, “In designing Anna’s block, the Marriage Block,
McCormick borrowed the basic design of the Wedding Block in “The Life Before.”

The original “Life Before” quilt was not featured in the film. But one of the blocks was.
McCormick used the Marriage Block from “The Life Before” to link thematically the two quilts.
The block had a scene of a black bird flying over a man and woman holding hands. “The
Marriage Block differs from the Wedding Block in two major respects: (i) in the Marriage Block,
the crow points downward rather than upward; and (ii) the Marriage Block includes a figure of
the sun not present in the Wedding Block. With these exceptions, however, the Marriage Block
is plainly derivative of the Wedding Block.” (474) McCormick did not get Brown’s permission to
create a derivative of the Marriage Block. “McCormick, who has no legal training, did not

16 Mary Fons, Quilt Scandal No. 002917: The Harriet Powers Bible Quilt,
http://www.quilts.com/quiltscout/the-quilt-scout-the-harriet-powers-bible-quilt.html

http://www.quilts.com/quiltscout/the-quilt-scout-the-harriet-powers-bible-quilt.html
http://www.quilts.com/quiltscout/the-quilt-scout-the-harriet-powers-bible-quilt.html
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appreciate that she had created a copyright problem.” (474). And, Universal relied on
McCormick. (This always seemed weird to me). This derivative block appeared in the “Where
Love Resides” quilt that was featured in the film and merchandising.

Brown had been paid $750. With each block she sent (by fax), she included © 1994 Barbara
Brown. Sixteen counts of copyright infringement remained after summary judgment. The
parties could not settle. The court found: McCormick infringed Brown’s copyrighted Wedding
Block. All displays of the Marriage block were infringement including the  movie,  t-shirts,  tote
bags, tie-in  book, display on television, and display at quilt shows. The size, shape, placement,
and orientation of the human and bird figures of the two blocks were “substantially similar”.

The court found actual damages of $50 for the use of the Marriage Block in “Where Love
Resides.” Statutory damages of $7,000 against McCormick.  Statutory damages against
Universal, and the publisher of $7,000.17

Brown would win on authorized display of her quilt: “Count III alleges that McCormick infringed
all of Brown's designs by displaying "The Life Before" and "Where Love Resides" at exhibitions.
Brown gave permission solely for the use of the patterns for "The Life Before" in the Movie.

About the Quilt Exhibition, the court explained  “In early November 1995, McCormick attended
the International Quilt Festival in Houston, Texas, and worked in M & FM's exhibit booth, at
which M & FM displayed both the finished and unfinished copies of the "Where Love Resides"
quilt. The two "Where Love Resides" quilts and "The Life Before" quilt were displayed in
Houston, Texas with the permission of Universal Merchandising.” In the book, t-shirts and tote
bags with the “Where Love Resides” quilt were giveaways to the public who attended. (The
Quilt Festival attracts more than 50,000 attendees.) They were not sold, and so no profit was
produced, and moreover, the court explained, Universal and M & FM spent money producing
the t-shirts and tote bags just as they spent money advertising the Movie. This seems so
disingenuous.

This permission extended to the use of "The Life Before" for promotional and marketing
purposes; it did not, however, extend to McCormick's private use of the quilt at exhibitions.
The Court, therefore, finds McCormick liable under this count with respect to "The Life
Before." As the Court previously stated, "Where Love Resides" incorporates Brown's

17 Even though the film made $29,111,120, Universal claimed $28,846,927 in distribution
expenses and $29,620,190 in production in expenses, along with Amblin receiving a fee of
$2,000,000 for services. The Movie cost more than $50 million, and so had not produced a
profit. The book by Patchwork also lost money, $209,976
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copyrighted Wedding Block. Any display of "Where Love Resides" is an infringement. Thus, the
Court finds McCormick  liable for the display of "Where Love Resides" at the exhibitions.” (482).
This seems promising. Brown will have justice. Then, “The Court found McCormick liable for
the infringement alleged in Count III. Because Brown did not suffer actual damages and
McCormick did not earn any profits from McCormick's display of "Where Love Resides" at
exhibitions, the Court awards nominal damages of $1.”

What should we learn from this? It’s a disturbing lesson. This case is from a pre-Internet era,
where we now understand that free and giveaways have value. So, it might be decided
differently in 2020. But what this case says to me is that Brown’s work, while infringed, was not
valued, and even devalued by the court.

We learn two things.  First, the court sees an exhibition where 50,000 people attend as a
“private use of a quilt.”  Was this not public performance?  How does that impact other
potential cases?  And by rewarded $1 in damages, it signals that presenting the work in this
manner without a license is condoned by the court.

#4 Sometimes copyright law works the way we think it should

Thimbleberries v. C & F Enterprises, 142 F.Supp. 2d 1132 (2001). Thimbleberries was the
brainchild of Lynette Jensen, who designed and sold quilt patterns and fabric designs
beginning in 1988. A year into her business, Jensen created a Christmas wreath pattern, which
she displayed at the Houston Quilt Market and in Denver. Her quilt design was also featured in
America’s Best Quilt Projects in 1993. Lynette Jensen is big in the quilt world. She creates fabric
for RJR Fabrics (https://www.rjrfabrics.com/lynette-jensen/). She publishes with C & T
Publishing (https://www.ctpub.com/lynette-jensen/), one of two major publishers in the
industry. She ran the first Block of the Month for Craftsy, also a high profile company that the
time,  and Thimbleberries, her business, had a huge presence in the quilting world.

Lynette saw a near identical copy of her pattern being mass-produced without her permission
or a license. She saw it in a Charles Keath catalog in October 2000. She contacted a lawyer,
who sent a cease and desist letter to stop all sales through the catalog. Thimbleberries also
sent a letter to C & F Manufactures requesting they shop production and sale of the allegedly
infringing products. Both the manufacturers and the catalog refused to stop selling the table
linens using the Christmas wreath pattern. So, Thimbleberries sued. We turn to the district
court’s decision relating to copyright.

The  defendant argued the following:

https://www.rjrfabrics.com/lynette-jensen/
https://www.ctpub.com/lynette-jensen/
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Idea/Expression: The Defendant thinks that “the idea of expressing a wreath in a pattern
of squares and triangles may enjoy no copyright protection whatsoever, but that even if
it does, such protection extends only to the “particular compilation of public domain
squares, 90 degree triangles and border-strips in the particular colors, dimensions,
background quilting stitches, borders and contrasting bow and wreath designs
originally selected coordinated and arranged by Plaintiff.” That would be fairly narrow
copyright, and in many ways, mimic’s the court in Boisson that felt that deviation in
color and adding a few icons within the alphabet quilt made them seem different.

Merger Doctrine. A work is not protected by copyright when the idea underlying the
copyright can only be expressed in one way. 17 U.S.C. Section 102(b). What the
defendant is arguing is that public domain shapes arranged in the form of a wreath is
tied to the expression of that idea-the specific one created by Lynette Jenson, and
therefore, is not protectable by copyright.

Scène à Faire. A work is not protected by copyright if the expression in the work comes
from a commonplace idea rather than creative efforts of the designer.

The court responded. Lynette does not have a monopoly on the idea of shapes arranged into a
wreath. “However, as Thimbleberries easily demonstrates, the pattern which it seeks to
protect represents only one of many ways to express a quilted wreath design.” Thimbleberries’
counsel provided nine other wreath patterns that were an arrangement of squares, triangles,
octagons, and rectangles that were different from Thimbleberries. The court found that with
this evidence, Thimbleberries had enough creativity to meet the minimum bar for copyright.
“Moreover, the variety of patterns reveals that Thimbleberries’ particular arrangement of
public domain shapes is not at all compelled by the underlying idea.” Merger doctrine does not
apply.

Thimbleberries needed to prove that there was a “reasonable possibility” that the defendants
viewed the Countryside Wreath pattern. It was featured in two international quilt shows in
1989, and sold in quilt shops around the country. But the court did not think that was enough.
The defendant’s designer, Judy Short, claimed that she did not go to the shows, does not
frequent quilt shops, and did not see the publication. “The court finds dubious Short’s assertion
that she is a professional quilt pattern designer, yet she does not visit quilt stores.” The
problem was that Thimbleberries did not provide more specifics on distribution. More
specifically, was it distributed near shops that Short might have visited? There was not enough
evidence at an early stage for a preliminary injunction. That might come later. access was not
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proven definitively. So, the court moved on to the similarities between the two. The court used
the 8th circuit’s two step test: extrinsic analysis to determine whether the general idea of the
two works were substantially similar, and if so, then a more subjective intrinsic test to
“ascertain if they are so dissimilar that ordinary, ‘reasonable minds’ cannot differ as to the
absence of substantial similarity in expression.”

What did the court find? “A reasonable observer would easily recognize the similarities
between the two wreath-shaped patterns as not only substantial but striking.” Thimbleberries
at 1140. The court explains: “To the ordinary observer, the two designs are, for all practical
purposes, identical: the shapes of the designs are identical, consisting of sixteen exterior points
of 45 degrees and six exterior points of 90 degrees; the number and placement of squares and
triangles is virtually the same, except for four triangular pieces flanking the contrasting bow
which have been removed from the defendants' design; and finally, the number of pieces, their
scale and the proportions used in both designs are identical. For example, both patterns utilize
six square pieces and eight triangular pieces, arranged the same way, to comprise the bow,
which is placed in the identical location on the wreath. Most telling is the nearly identical
arrangement of squares and triangles to create both the exterior shape of the wreath and the
center hole design. The striking similarities between these two works stands in sharp contrast
to the notably different wreath patterns created by other quilt pattern designers.” Id at 1140.

The court did not think changes in the defendant’s work were enough to be distinguishable:
“To the contrary, the court finds that the subtle distinctions in color and fabric choice,
background quilting stitches and border trim are irrelevant to the similarity determination
because these features do not constitute the subject matter of the copyright.” Id at 1140. The
court even notes that the list of differences only highlighted to the court how much they are
the same.

Then, the biggest blow to the defendant: “Finally, the court concludes that the two works are
so strikingly similar as to preclude the possibility that defendant's designer independently
arrived at the same result.” In particular, the court believed the subtle changes looked as if the
pattern maker was making deliberate changes to escape copyright infringement. The case
would move forward because Thimbleberries would be able to establish copying occurred, and
would likely prevail on a copyright infringement case. With this, Thimbleberries could show a
presumption of irreparable harm, and obtain a preliminary injunction to stop manufacturing
and selling the pattern until the case is resolved. Moreover, the court found that the economic
hardship would fall to Thimbleberries if the pattern was continued to be mass-produced
without a license in place. The court issued a preliminary injunction for Thimbleberries.
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There are other fabric and quilting cases, of course. Let’s examine two more.

#5  Sometimes copyright  law protects the artist (as long as the registered their work)

One of the most famous cases is that of Paula Nadelstern, a very well-known quilter.18 She is
most famous for her kaleidoscope quilts, especially because of the lawsuit. The defendants
were Couristan, the Houston Convention Center Hotel Corporation and Hilton Hotels
Corporation. Couristan is a manufacturer and vendor of carpets.

Paula began experimenting with kaleidoscopes in 1986, and then published in 1996
Kaleidoscopes & Quilts with C & T Publishing, who registered the copyright. In 2005, Paula was
attending Houston International Quilt Market and Festival, the same event in the Brown case
and Thimbleberries. A Hilton had been built that connected with two floors of skywalks to the
Houston George Brown Convention Center, where the Quilt, Inc. shows are held annually.

As Paula tells it, she was at a booth at Quilt Market (the business-to-business portion of the
quilt show, before Festival for the general public)  when people began coming up to her and
congratulating her on the rugs in the new hotel in the skywalk to the Convention Center. She
did not know what they were referring to. “They were suggesting that the carpet looked like
my work.”

She went over. “My first response is, ‘Oh, they like me! They picked mine. That’s so familiar…’
But my second reaction, and I think it is a very female reaction was, ‘How did I let them do this
to me? It’s my fault.’ “Now, it was my fault that a big corporation stole my designs without
letting me know, and I come out of that thinking it’s my fault.” (Interview with Just Wanna
Quilt). Her friends took photographs. But after the show, she went on with her other life
obligations.

The first attorney she talked to didn’t think she had a case. At the time, she was (and continues
to be) at Benetex, a fabric company. “The woman who was head of the studio” asked her about
her lawsuit, and she said, “I’m just going to give it up. I can’t be angry about it anymore. There’s
nothing I can do. This is what the lawyer told me. I’m letting go.” The woman suggested Paula
contact a different lawyer that she had seen him give a talk about copyright, George Gottlieb,
who is a well-respected, well-known intellectual property attorney in New York. Paula wrote an
email to George to appease her colleague. He took the case.

18 Nadelstern v. Couristan, Inc. et al., No. 06 CV 0248 (JFK) (S.D.N.Y. June 26, 2006).
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George informed Paula that indeed they did have a case. It began with the U.S. Copyright
Registration certificate. “I never registered the copyrights in my quilts at the time. I thought it
was enough for me to embroider the letter “c” with my initials and the date.” explained Paula.
But C & T publishing did. That was important. “If they had taken a picture at a quilt show, I
wouldn’t have had anything. But the fact that they took the images from my first C & T book.”

George set the defendants a cease and desist letter to no avail. The carpet company was in
New Jersey. Paula confessed, “If they had just said, ‘We’re so sorry. Come on by. Come to us,
and let’s figure this out,’ I would have settled for nothing. That’s not what they did.” The case
went on for two years.

The case was filed in federal court in New York with a copyright and a VARA claim. From the
complaint filed with the court, the carpet company, Couristan denied needing any “permission,
license or consent” with regard to the “design, manufacture and installation of the carpet at
issue...because said carpet did not infringe any purported copyrights of the Plaintiff.” They also
denied the VARA claim.

As to defenses, they alleged an invalid copyright registration, that the Plaintiff was not the
lawful owner of the copyrights and therefore lacked standing, that the Plaintiff had committed
fraud upon the Copyright Office, that the works were not substantially similar, or alternatively
Couristan’s use falls under fair use, and that Defendant’s actions were not willful.19 The
defendants also counterclaimed. They claimed that Nadelstern used third parties’ fabric
designs in her quilts in order to create a kaleidoscope pattern, and that she is infringing on the
use of those fabrics. About this, Paula responded in our interview, “If they had done due
diligence, the fabric companies sought me out. They sent me more fabric that I could ever
need or want. Because they want their fabrics in a book. That’s how the industry has evolved.”

Turning to her 1996 book, “Kaleidoscopes & Quilts,” third party fabrics are used throughout the
book, creating derivative works of the fabrics. Here is where the fraud upon the Copyright
Office comes in: the defendants claim that Nadelstern should have disclosed the third-party
fabrics that are part of her book as pre-existing, and that she did not have permission to
photograph the fabrics themselves. Because of this, the defendants want her copyright
registration declared invalid and unenforceable. The defense was focused only on discrediting
the book.

After two years, the parties went to mediation. In New York, cases are required to go to
mediation before going to court. Recalling back, Paula said, “They were so patronizing. And so
was the mediator. ...He was and that set me off to dig in my heels. When he came into the
room, he said, ‘I know nothing about quilts. If you just let them put your name on their website,

19
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you’ll be famous.” Paula Nadelstern was already a famous quilter. “The whole mediation,
ignoring me… they all assumed the little quilter would go away,” and that they could drag out
the case. Most artists couldn’t afford the attorney’s fees, but Paula had an arrangement with
George that was on a contingency basis, rather than hourly. “I was the only woman there.
Everyone else was a man in a suit. My quilts were hanging but nobody looked at them and
nobody cared.” The day continued. The mediator had to leave.

“I got a message that the head of the carpet company wanted to talk to me alone.” George
thought it was ok, and the mediator said, “Yes, you can talk to anybody.” Paula said, “Then I
want to talk to this man, Marcus M., the head of the carpet company’s design department.”
Marcus comes in from Dallas, dressed in shorts. In the boxes and boxes of papers they had
received through discovery, there were notes that said “refer to book, refer to book with the
page number.” George would later write an article about the case for Studio Art Quilt
Associates Journal. He wrote, “During the course of the investigation, as part of discovery, we
were able to learn the exact number of blocks taken from Paula’s quilts, that images of the
carpeting appeared on the hotel’s website, the size of the copied carpet, and sales figures
relating to the carpeting.” Paula wanted to know how they got her book. She asked Marcus.
“How did you do this to another artist?” Marcus responded, “We were told that kaleidoscopes
were a generic term, and we were working through the interior decorator.” The interior
decorator had them given them a storyboard that described what the Hilton wanted, including
what the carpets would look like. “They had a picture of one of my quilts from my first C&T
book. They just had it on the storyboard. When they asked what it was, they said
kaleidoscopes.” The President of the carpet company asked, “What would it take to settle?”
Direct evidence of access and copying. They settled that day. And, Paula included in the
settlement that her name would be included on the website, and a plaque at the Hilton.

She ended the story: “So the key to my story, this was the lesson is that copyright is not
enough. I have to register my quilts. I had to register my copyright. Everybody needs to learn
to register their copyright when they are making quilts, and making patterns. It’s not that
expensive, and you have to do it. I never use the word ‘lucky’. The fact C & T Publishers
registered the book, that’s what made it a case. And they took everything straight from the
case. And the interior decorators had a copy of my book in their Dallas library.”

Throughout the years, when the Hilton had to refresh the carpet, they had to pay Paula a
royalty. “I used to tell everyone to walk on the carpet and shuffle their feet.”20

20 Paula had one more thing to add: “And another interesting thing, George called this a t-shirt law. They wanted to
measure the carpet to pay royalties only on the exact parts that infringed her designs. The rest that off goes to the
side to doors and windows is an all-over pattern that she had not designed, so she shouldn’t get a royalty for those
inches.” George said that no. They owed for the whole space, and not just the “t-shirt” design.
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#6  Polka dots teach us that the  line between protectable and non-protectable is razor
thin

One more  key  component are the  polka dot cases, that help us understand the boundaries
between non-protectable polka dots and those with enough creativity to gain copyright
protection. These involve a pair of rainboots and fabric.

We know from the Compendium that basic polka  dots are not protectable.  But when does a
polka  dot become protectable?  The courts have weighed in a number of times regarding
polka dot cases, and so we have some insight which helps us with not only polka dots but the
boundaries between protectable and not protectable. The big question is: is what you are
doing sufficiently original to be copyrightable? That’s the question in the cases below.

Prince Group, Inc. d/b/a/ Princess Fabrics v. MTS Products and Kmart (967 F.Supp.121 SDNY
1997). The Prince Group created Mega Dot, a fabric design that they also registered with the
U.S. Copyright Office. MTS created similar patterns in their products. Because Prince
registered the work, the burden to prove that it was unoriginal fell to the defendant, another
good reason to register your work. The court begins, “The test for originality of copyright is
minimal. Plaintiff must prove that its work is the result of independent creation, that is not the
result of copying another’s work, and it must also meet a minimum level of creativity. Feist, 488
U.S. at 245.”21 The question was whether the particular Mega Dot design met the originality
requirement.

The court found that the design was more than merely the standard polka dot: “The polka dots
in this case are more than average circles. First, they are irregularly shaped, and not the perfect
circles of a standard polka dot. They are "shaded," that is, there is a crescent of white around
half of the perimeter of each of the dots, which is different from the standard uniformly,
colored polka dot, and they consist of several different colors. Thus, the shape and the shading
of the dots are sufficiently original to meet the threshold of creativity.” Id. But the court goes
on to say that even if one found that these polka dots were not protected, the compilation of
the polka dot was (the selection, arrangement and coordination): “Here, the decision to place
the polka dots in imperfect and conflicting diagonal lines at varying distances from each other
giving the appearance of randomness, distinguishes this arrangement from the regularity of
the generic creativity for copyright validity. Having met the tests of independent creation and
creativity, the Court finds that the Plaintiff's Mega Dot design is valid.” Id. The court also noted
that the polka dots didn’t have to be exact to be infringing. In fact, they merely had to be
strikingly similar, including having the same aesthetic appeal.

21 Prince Group, Inc. v. MTS PRODUCTS, 967 F. Supp. 121, 125 (S.D.N.Y. 1997).



41

Royal Printex v. Unicolors is another polka dot case, this time also with a daisy flower. The
polka dots made up the background of the fabric. The pattern was registered with the U.S.
Copyright Office. This one is a bit more complicated. It turned out that the daisy design was
from a “forties fabric,” 1949, which had stripes rather than polka dots. The court found that
substituting polka dots for stripes did not constitute enough creativity and therefore a
competitor could also create the same daisy/polka dot design. If something does not have
copyright, then others can copy it. 2009 WL 2712055 (2009).

And here’s another polka dot case, this time with boots.

Washington Shoe made the original Ditsy Dots design; Olem had copied. Olem argued that
the design was merely a polka dot that was a “a generic, commonplace, public domain
design”.22 The court decision is interesting. First, the stretchy part is seen as not protectable --
the irregular polka-dot from stretch is because of the utilitarian aspects of fitting the boot
shape. “On the other hand, the particular arrangement of different sized dots at varying
distances along vertical and horizontal planes, like the arrangement in Prince Group, is an
artistic decision that distinguishes Ditsy Dots from generic polka dots—it is not merely a
uniform change in dimension, size or proximity from some specifically identifiable polka-dot
pattern that separately exists.” 2011 WL 6202282 (S.D.Fla.), 11. Modicum of creativity.

Finally, we look at MPD Accessories v. Urban Outfitters, No. 12 Civ. 6501(LTS)(KNF), May 30,
2014 to also help us understand copyright, this time with stripes. Corrine Kamp was hired by
MPD to create a design: “brightly colored block stripes, variegated color combinations and
bold and small stripes, interlinking horizontal and vertical stripes and parallel and
perpendicular striping” (the “Stripe Design”), from which MPD produced a scarf.” MPD
Accessories B.V. v. Urban Outfitters, No. 12 CIV. 6501 LTS KNF, 2014 WL 2440683, at *1 (S.D.N.Y.
May 30, 2014). Corrine transferred her rights to MPD. The factory where the scarves were
made sold strikingly similar patterns to another company, which in turn sold them to Urban
Outfitters. One of the questions was whether the stripe had met the originality requirement.
The court explained, “There is no genuine dispute that the color, size, arrangement and
repetition of the shapes were all the aesthetic choices of the Plaintiff. Their unique
combination can be protected as a whole. Accordingly, the Court concludes that both of MPD's
designs are sufficiently original to merit copyright protection.” MPD Accessories B.V.

Lessons for Quilters

What do we take away from these cases as we work in the studio, as quilters, as artists?

22 Olem Shoe Corp. v. Washington Shoe Co., No. 09-23494-CIV, 2011 WL 6202282, at *9 (S.D. Fla. Dec. 1, 2011),
aff'd sub nom. Olem Shoe Corp. v. Washington Shoe Corp., 591 F. App'x 873 (11th Cir. 2015)
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- It takes very little for one design to be non-infringing.  (Boisson)
- Display at the largest quilt show in the world doesn’t seem to meet  the standards of

public display (Brown).
- It doesn’t take much for something to be considered copyrightable (polka dot cases)
- Courts are using “total look and feel” for cases involving underlying public domain

images.
- Register your work.  Register your patterns. Register your books.
- Be smart how you litigate, or even if you partially win, you may be paying for your

stubbornness.

But what do we learn about work in the studio? We learn that if we hae access to others’ work,
we should make sure that the “total look and feel” of our work should be different, een if they
used public domain images.  And that it doesn’t make much to make a creative work with
underlying basic elements.

What we also learn

All of the cases, including ones not mentioned here, involve major players -- movie studios,
publishers, famous quilters, manufacturers.  The one case that involved a regular, unfamous
quilter, Brown, without any respect for what Brown did.  And Paul Nadelstern’s case turns on
the evidence of access and substantial similarity, after most involved don’t give her the respect
she deserved.  The system is not made for the average disputes of quilters or creators.  That
has been the complaint for many artists and creators, especially photographers.  Enter the
CASE Act.

Back to Bisa Butler

To date, Bisa Butler does not appear to have registered her works, and the exhibition catalog
produced by Yale University Press, may be in process, but the database shows registration as
of yet.  If someone infringes on her work, she will be behind the curve in protecting those
gorgeous quilts.  And even if Yale does register, she needs to register the quilts themselves.
Paula was saved because there was evidence the design time used the C & T publication.  That
is just not enough. Now, for Butler, if there is infringement on a manufacturing scale, she would
likely file a lawsuit.  But what if it is on a smaller scale? What does she do then?  But Butler and
others also did not fear causal litigation -- real  or nuisance. The bar was too high.  That may all
be changing.

IV.  Enter the CASE Act
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I am back in the quilting studio.  I know the parameters of what I can do.  I feel the confidence
of understanding the roadmap courts have made, even as fair use continues to evolve.  I make
samples that challenge or explain the boundaries. I teach quilters about copyright every
Saturday morning.  And I know that the likelihood of anyone really having any kind of problem
is low. And yet, I hear about a lot of problems out there, and except for notice-and-take down,
and cease and desist letters, most feel powerless to do anything.  The only lawsuit that arises is
between two owners of a business squabbling over who owns copyrights in patterns that don’t
really matter.  There is a brazenness to the infringers when it occurs, as well as an overstepping
by som on how far their property rights extend.  My project is even a target of wholesale
copying of our logo and name for a quilt show.  We get them to stop, but they don’t believe
they did anything wrong.  Shops sell patterns by making copies and without paying the pattern
makers. There’s a lot of noise.   But I know that in many ways, what I do in the quilt studio
doesn’t matter, that my thoughts about copyright and creativity remain theoretical. The the
CASE Act is passed in December 2020.  How will the CASE Act impact on the petty squabbles,
the legitimate smaller interests, and key for this essay, the balance of creativity and
expression?

On December 21, 2020, Congress passed the Copyright Alternative in Small-Claims
Enforcement Act of 2919 (the CASE Act), as part of the COVID-19 relief package, and six days
later, on December 27, 2020, Donald Trump signed the full bill, COVID, with CASE and so much
more, into law.  Much of the discourse surrounding its passage focused on trolls that will use
the  small claims provisions to attack, photographers who see it as potentially saving their
industry, and the likely that anyone with any savvy will opt-out. For me, the questions come
back again to a roadmap for creativity.  How will creativity be impacted on the threat of the
CCB and also their rulings?

A. Overview of the CASE Act

Section 1504(c) defines the subject matter that includes infringement or a declaration of
noninfringement of a section 106 right,  claims and counterclaims under Section 512(f) for
misrepresentation in connection with a notification of an acclaimed infringement or
notification seeking to replace or remove disailed materials, and legal or equitable defense in
response to claim or counterclaim asserted.23

23 A couple of additional key elements:

- You can opt out.  All the way till before the final judgement.  A lot of commentary has
focused on this aspect.
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In the end, what is being disputed is the boundaries of property created by the 1976 Copyright
Act.

The Copyright Office issued a call for comments from the Copyright Office. 24 The call itself
focused on procedure: the opt-out procedures; initiating a procedure, including notice; service
of process and designated agent; library and archive preemptive out-out; practice and
procedure including discovery, protective orders, and Respondent’s Default and Claimant’s
Failure To Prosecute; smaller claims; evidentiary rules; fees; permissible number of cases;
conduct of parties and lawyers; and a catch-all category of “other subjects.”

24 CASE Enforcement Act Regulations, Comments and Reply comments,
https://www.regulations.gov/document/COLC-2021-0001-0001/comment?pageNumber=2. , and the
usual players were there, and some others to0: Google, Amazon, Verizon, Electronic Frontier
Foundation, various library associations and individual librarians/general counsel representing
academic libraries including Libary Copyright Alliance, University of Michigan, University of
Illinois, and AALL, Author Alliance,  the American Bar Association, the Internet Archive,
Patreon, Science Fiction and Fantasy Writers of America, Computer and Communications
Industry Association, Public Knowledge, Engine, Songwriters Guild of America, Coalition of
Visual Artists, MPAA, RIAA, Software and Information Industry Association, AIPLA, Spotify,
University information Policy Officers, Association of Medical Illustrators, and the Copyright
Alliance.

- Libraries can preemptively opt out with the Copyright  office -- and it is a one-time opt
out and there is no fee or renewal

- And there may be a mini-version of under $5000 that the Register can enact.
- You have to register, and if the registration is not complete, your claim will be paused

until the registration goes through.  So, encouraging registration before there is a
problem.

- Monetary relief of either actual damages or statutory damages, with statutory
damages a max of $7500 per work, and not more than $15,000 per proceeding.  The
Copyright Claims Board cannot find willful infringement.  Attorney fees and costs up to
$5000, and if pro se, up to $2500 for costs only.

- Damages for other claims: subject to limitations of a total of $30,000 including
damages under Section 512(f). (not including attorneys’ fees and costs)

- CCB can include a statement to cease certain activities
- Lawyers and certified law students, as well as  pro se (no lawyer) can come before the

small claim court
- Limits on number of cases and a mechanism (by Register) if bad faith claims are being

brought by the same actor.
- Fees, not less than $100 but not more than district court filing fee (around $350).

https://www.regulations.gov/document/COLC-2021-0001-0001/comment?pageNumber=2
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The Copyright Alliance represented nearly every major creator group, including
photographers, actors, artists, and others.25 That makes it important to understand where
they stand with regard to the CASE Act. still to do

The Coalition of Visual Artists added comments to their Copyright Alliance comment, with
organizations focused on visual arts:26

- Non-lawyers need to understand the process, and should not include terms like
“interrogatories” and “disclosures”.

- They want to know that defendants are taking a risk in opting out, and that they will
not be participating in reduced and capped claims.

- They want their members to try to work things out amicably first.
- They want an information page created by the Copyright Office, a practice guide, and

that it include what kinds of claims can and cannot be filed.The Coalition of Visual arts
also intends to educate its members.

- They want an innovative online claim system, which they want modeled on Moodle or
Blackboard (weird).

- They want a fast track claim for those under $5000 with more limited damages.
- They want proof of damages as part of the claim process.
- They have ideas for claim forms, discovery and responses.27

27 Coalition of Visual Arts, Comments in REsponse to US Copyright Office: NOI CASE Act REgulations,
April 26, 2021, COLC-2021-001-0026_attachment_1.pdf.

26 They include which include American Photographic Artists, American Society of Collective Rights
Licensing, American Society of Media Photographers, Digital Media Licensing Association,
Doniger/Burroughs PD, Graphic Artists Guild, National Press Photographers Association, North
American Nature Photography Association, Professional Photographers of America, and Shaftel and
Schmelzer.

25 The Comments and Reply Comments by the Copyright Alliance represented the Amercian
Photographic Artists (APA), the American Society of Media Photographers (ASMP), the Author’s Guild,
CreatveFuture (a non-profit coalition with over 560 companies and organizations and more than 260,000
individuals from film, television, music, book publishing, photograph, and other creative industries),
Graphic Artists Guild, Independent Publishers Association (IBPA), Music Creators North America
(MCNA,), National Music Council of the United States (NMC), National Press Photographers Association
(NPPA), North American Nature Photography Association (NANPA), Professional Photographers of
America (PPA), Recording Academy, Society of Composers and Lyricists (SCL), Songwriters Guild of
America (SGA), Songwriters of North America, and the Screen Actors Guild-American Federation of
Television and Radio Artists (SAG-AFTRA),
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The Songwriters Guild of America also joined the Copyright Alliance comments, and added
their own.28 They had been  have been deeply involved in the legislative process concerning the
from the beginning (with SGA’s advocacy concerning small claims initiatives stretching back
nearly two decades), and have filed numerous and extensive comments regarding its
enactment and implementation with Congressional Offices, the United States Copyright
Office, and other US Governmental departments and agencies.” (Id)  Here are some of their
concerns:

- Opt Out Issues. Songwriters cannot move forward if a defendant opts out: “In
amplifying the crucial nature of this concept, the plain truth is that after two decades of
enduring rampant copyright infringement and below market-value royalty payments,
most current songwriters and composers will not be able to shoulder the financial
burden of absorbing significant, initial filing fees for cases that are subsequently
blocked from moving forward by opt-out defendants/respondents.”29 That after two
decades of trying to get a law into place, it may not be workable even to try.

- Filing Fee Burden. “After having been assured by Congress that the CASE Act will
alleviate at least some of the harsh realities described above, it would be profoundly
unfair and contrary to both the letter and spirit of the new law to impose a fee system
that requires creators --in order to exercise their rights under the Act-- to place at risk a
significant filing fee that could easily be forfeited in whole at the whim of an opt-out
defendant/respondent. Such a condition would almost certainly produce the classic
result of “adding insult and more injury to injury,” leaving a claimant who was initially
unable to pursue alternative means of redress due to financial constraints, in an even
deeper economic hole than when he or she first placed trust in the small claims process.
Congress could not possibly have intended such a result, a reality that we are certain
the US Copyright Office will recognize and take to heart.” 30

The Science Fiction and Fantasy Writers of America (SFWA), which consists of over 2000
commercially published sci fi writers wrote: “Although it’s difficult to envision exactly what
kinds of cases will be brought before the CCB, we can say that it will not be useful for many if
not most of SFWA’s membership, that is, writers who publish novels and short fiction.”31 In
particular, they have three concerns:

31 Science Fiction and Fantasy Writers of America, Comments Concerning Proposed Regulations for the
CASE Act, COLC-2021-0001-0033_attachment_1.pdf.

30 Id at 3.
29 Id at 2.

28 Songwriters Guild of America, Comments in REsponse to US Copyright Office: NOIC Case Act
Regulations, Arpi 26, 2021, COLC-20021-0001-0020_attachment_1.pdf.
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- The need to identify and locate the infringer.  Most of the infringements that affect
their membership are posted anonymously or pseudonymously, and “[e]ven when
there is a real name attached, it may be impossible to obtain the information needed to
serve them.”32

- Every infringer will opt out.
- To be successful, you will need a lawyer, and that is expensive.

They also discuss the procedural questions proposed, and end with larger warnings: “SFWA
suggests that the court be extremely careful in how it crafts and implements its procedures.
We do not want to see a process in which the only infringers who are caught and up in the
system are grandmothers or their equivalents, who post memes or other material on the Web
under their real names and can be easily talked into opting in. It would be ironic and defeat
the fundamental purpose of the CASE Act if the result was that the only people who find
themselves before the CCB are those who are least likely to cause significant damage.”33

[emphasis added]

One particularly odd configuration was related to fair use:

EFF is also concerned about jurisdiction issues and fair use, and reminds the Copyright Office
that jurisdiction is covered by Section 1506(a)(2).  EFF wants the CCB to decline to hear cases
where fair use applies.  This seems INSANE!  This feels like litigation at the beginning of the
course.34 In contrast, the MPAA, RIAA, and SIIA in their Reply Comment urge defenses be

34 “Given the fact-intensive nature of fair use and the wide variation in fair use case law across
different jurisdictions, the Copyright Office should consider instructing the CCB to decline to
hear cases where fair use is or is likely to be raised. The Copyright Office should consider
creating regulations that instruct the CCB to determine if a claim is likely to have fair use
implications. If it does, the claim should not be accepted and the claimant should not be
allowed to serve the would-be respondent.” COLC-2021-001-0031_attachment_1.pdf.

33 Id at 5.
32 Id at 2.
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allowed, including fair use.35 They recognize that not including defenses like fair use would
“significantly diminish the utility of this forum.”36

Many in their Comments suggested greater education would be needed for the public to
understand how copyright, and the CCB works.   There was no discussion about what are the
common assumptions of how copyright works, and what the rules of the game are.

B. Conversations with Quilters

What must the quilters know about copyright, and now about the CASE Act?  How does the
threat of small claims impact creativity?  Or will it fail as everyone merely opts out?  Is that the
message to send to the quilters?

I am haunted by the science fiction writers’ comments: “ It would be ironic and defeat the
fundamental purpose of the CASE Act if the result was that the only people who find
themselves before the CCB are those who are least likely to cause significant damage.”37

Almost every Saturday, for about 2 hours, I talk with a group of quilters about copyright.  And
on one Saturday, we talk about the CASE Act.  They are worried.  They think that if they got a
notice, they would probably not opt out, because what if they were in the wrong, and the
damages in district court would be so much worse.  I see the as sitting ducks.  I wonder really
who is the CASE Act for, and who will get caught in the net.

I think about the call for education.  Who is going to take that on, and how will it be explained?
Will it be in language that the public understands? Will it go far enough? Will it include case law
as it changes?  How will fair use be explained, or other exceptions?  Suddenly all of the
hypotheticals I run in my head as I quilt don’t see so hypothetical.  And I think about those that

37 Id at 5.
36 MPAA et all, COLC-2021-001-0044_attachment_1.pdf.

35 MPAA et all, COLC-2021-001-0044_attachment_1.pdf. “Congress clearly intended that CCB will
adjudicate cases involving fair use. See 17 U.S.C. §1504(c)-1504(c)(5) (“The [CCB] may render
determinations with respect to...[a] legal or equitable defense under this title or otherwise
available under law, in response to a claim or counterclaim asserted under  this subsection.”);
see also H.R. Rep. No. 116-252,10 at 25 (noting in the context of default that “the Board [CCB] is
expected to carefully scrutinize the available evidence, and consistent with district court
practice, [] consider applicable affirmative defenses such as fair use, where warranted by the
circumstances of the case.”) (emphasis added). Congress surely would not have intended that
the CCB consider fair use sua sponte when the respondent defaults, but not when it appears to
assert such a defense.”
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believe they have been wronged, when in actuality, they have not.  I think of the small
businesses that will have to make a choice of whether to spend the money to hunt down an
infringer, with the knowledge that they are likely to opt out.  And I think of one example in
particular, involving Home Depot, and wonder how this could possibly work at all.

[put in home depot story]

IV. Copyright Considerations under the CASE Act

And so, now as I create quilts, I worry and wonder about this new part of the law, and a I work, I
wonder, could this be a potential claim if someone misunderstood copyright, or could I bring a
declaratory judgement against this pattern maker as a preemptive strike to make sure what I’m
doing would not be considered infringement?  But mostly I keep making a list of my concerns,
as a quilter and creator and as a copyright law professor.

Here is my list of concerns:

a. Substance

- Teaching artists how to understand their work in relationship to others.  What are the
rules of creation?  How do they understand what the law allows and what it does not?

In one of my first interviews for the Just Wanna Quilt project, a husband/wife quilting team
(that made their income from their creative work) explained to me that they saw infringing
activities on a spectrum: an economic spectrum, not degree of similarity.  They presumed that
part. On one end was the innocent infringer, who didn't realize their errors.  On the other was
someone that had usurped a licensing deal with a major company, losing income. You measure
both the substantial similarity and the economic  loss.  But the couple  also didn’t really spend
time doing the work themselves on what they might be infringing, where they got their idea,
and whose feelings they might  be hurting.  I saw this a lot; still do.  Idea/Expression,
infringement, potential e economic loss and hurt  feelings are all tied together, but they are
also a two or multiple lane highway, and often creators are just looking a t who might have
harmed them, and not where their ideas or expression originated.

Answer - Pivots: Quilters ask me constantly how much do I need to change? Is color enough?
We as copyright scholars know there is no clear answer.  As I stand in my quilting studio, I start
to see the changes as pivots.  I saw this on Pinterest  - I pivot to do something different.
Enough pivots and the average person would see elements but would not say they were
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similar.  I use the infringement tests we teach to make sure what I do is not infringing.  I  work
to distance myself from the pattern  I start with, from the inspirational quilts online, from
anything I can remember (think subconscious) seeing.  The deliberate act of creating in
quilting.  Pivot and pivot and pivot distancing from the copy until I am happy with the result.  I
recognize where I start, and I let creativity and experimentation carry me to  something
distinct.  This is my own.  This is my creation.  I’ve moved away from where I  began.  My work
has grown into my own creation.  Infringement analysis helps me to do that. I am cognizant of
the non-protectable items, the techniques, and the tropes.  I also recognize that some will see
this as threatening and I have to make a risk assessment of  how  strongly  I feel about the
copyright point I’m making.

Protectable versus non-protectable elements. Is protectability based on custom in a field? Is
it something universal? When a designer designs a pattern using non-protectable elements,
does “total look and feel” take into consideration that the community is not impressed, and
would the CCB?

Public Domain: How is someone to understand when a work is in the public domain? Will there
be useful, concrete, resources?

Non-commercial versus commercial: This is key and difficult.  Is there only two categories?
When CBS/Paramount suggest you can raise up to $50,000 for a short Star Wars film without
gaining permission, does this define what non-commercial is? And how does this translate to
quilters selling microwave bowl cozies using NFL official fabric for one side of them at their
church fundraiser, or moms selling baby quilts on Etsy? These uses are hardly commercial.
Should we have that as a category? How do you explain you are not really commercial, you
don’t count.  Will the CCB be a place for the NFL to crack down on bowl cozies? Is that what is
meant to be?

First sale doctrine: how do we understand what we can and can’t do with a work that we’ve
purchased?  A yard of Harry Potter fabric, two yards of Tula Pink. How does the first sale
doctrine interact?  How free are we to create, as  long as we  are  not making copies?  Is there
an implied license to make derivative works? Why else would you purchase the fabric.  Could a
crafter be subject to a CCB claim for violating a selvage license?

Fair Use: Interestingly, fair use seems to have grown into a knowable, understandable area for
artists.  While one still has to work out the physics, the case law provides a roadmap for those
using others’ materials in their work.  What do we learn?  Transformative use, with or with out a
message, even in a commercial use context (but not a commercial itself).   For many artists, the
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idea of the depth of fair use is a whole new world.  But there seems to be a lot of freedom—for
using images, quotes, and motifs.  Where the familiar cases tell us how to enact fair use —
Campbell v. Acuff Rose, 510 U.S. 569 (1994), Rogers v. Koons, 960 F.2d 301 (2d Cir. 1992),
Blanch v. Jeff Koons (467 F. 3d 244, 2006), Cariou v. Prince 714 F.3d 694 (2d Cir. 2013) (2013),
Seltzer v. Green Day, Inc., et al., No. 11-56573 (9th Cir. 2013), to name just a few.  For me, trying
to explain fair use to artists, the case of Mr. Brainwash help to understand the boundaries of
fair use is really helpful.   In short,  for quilters who create art quilts, who display them at quilt
shows, and who don’t even often offer them for sale,  fair use, is artistically freeing.   Of course,
this is one of the big questions. When does something need to be an authorized derivative
work from the copyright holder, and when does a work fall under a transformative fair use,
requiring no permission or even payment to the copyright holder and how do we explain the
difference to non-lawyers?  How will a fair use analysis work under the CCB?

b. Procedural

The CCB process is supposed to be accessible to the general public, but the details on
procedure are terrifying.  Moreover, the registration requirement, along with the fee, may be
prohibitively expensive for most. And with the U.S. Supreme Court case. Unicolors v H&M,
related to getting the registration right (about fabric registration, no less), there may be even
greater hurdles for those with little copyright background to deal with.  I’m already hearing
fear that if one didn’t opt out, that the risk would be too great for larger damages. And so
misinformation is added to my worries.  I have a lot of worries. But maybe we will all be
normed into a system that like notice-and-take down or ContentID we will all come to
understand, maybe complain about, but accept.  And finally, with so much talk of companies
being able to give notice that they always opt out, it is unclear who will benefit or even use the
system.  Can you opt-out as a defendant but file claims as a plaintiff?  It is all hard to know at
this point.

V. Conclusion

Back in the quilt studio, I’ve been exploring basic shapes in quilting combined with random
placement.  I take photos and post videos on TikTok as I go. Someone asks if is a Jen Kingwell
design (a famous Australian quilter).  My heart skips a beat, and I respond, no.  I check to make
sure there was no subconscious copying.  No, there isn’t. But still… will the CASE Act indirectly
change how we create? Will there be a new level of worry, or will opt-out keep it from being a
usable system?  And so we wait to see.
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As I personally struggle with the meaning of copyright, I continue to teach and translate what I
know about copyright to quilters and artists.  I don’t share my doubt.  I tow the  party line.
I learn to teach the basics of copyright -- what quilters need to know -- whether that is a group
of 100 women in a quilt guild, on a stage, in a classroom, or as conversation in the last fifteen
minutes  of our podcast episodes when I ask, “Do you have any copyright or other Intellectual
Property issues or questions?”  And then often do, which presented a learning and also
teaching moment for me.  I teach them in all kinds of settings, and with props -- quilts that I
have made that exemplify the lessons. The Just Wanna Quilt Facebook page continues to be a
magnet for people struggling copyright questions.  We learn of  all of the  latest struggles and
problems.

We need spaces protected by laws to allow us to create - first sale, or fair use or whatever else
you want.   And we must make sure the CCB does not forget or take that away, however
challenging it might be.  But we also must educate with words and actions that creative groups
will understand.  That’s what the project turned into -- how to get the word out about the role
of copyright in the creative process.

Over the last year, I’ve been training an army -- a copyright army.  In the beginning, people
would come to the Just Wanna Quilt Facebook page and ask a question.  I would reply, “It
depends,” mostly because I was too tired to answer or teach a particular part of the law.  Then,
I wrote a book, Just Wanna Create: Copyright and Fair Use Strategies, aimed at quilters and
carters, and held a free Copyright Camp. It started in July 2020, and we are still meeting in the
Fall 2021.  The Quilting Army Copyright students now answer the Facebook queries as a chorus
of answers.  And it is beautiful.   The  chorus is the  key to creative cultures.  No longer was it
one person’s opinion but how the law works.  And we were norming people into behavior.
They believed the answer because there were suddenly 10, 15, 20 responses that were all
basically the same,  but with some nuance.  Amazing.

So, when we go to the Art Institute, we, the general public, should recognize the nuances of
copyright at work.  Umbrellas and magnets of old paintings are because they are out of
copyright.  Some of the gift shops have licensed merchandise.  And Bisa Butler?  She used
public domain images, and fabrics, some with copyright and others without to create amazing
portraitures, all under copyright.  She’s not the only one to use such a technique of underlying
photographs, of course.  But we recognize her greatness, and with it copyright does too.   I
think many people inherently understand these things.  We may need a few more lessons
should the CASE Act start to impact on creativity.
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We started with a quote by Tula Pink, the most famous fabric designer in the quilting world.
Currently, she does not register her fabrics, even though her career is based on these designs,
including numerous licensing deals.  She has registered her books, and she has a trademark on
her name for fabric.  How will her relationship to the world change with the CASE Act?  We will
have to wait and see.


